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DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
IS  CFR  Part  15 

Service  of  Process  Procedures 

agency:  Commerce. 
action:  Final  rule. 

summary:  This  part  prescribes  the 
procedures  to  be  followed  when  service 
of  process  is  made  on  the  Department  or 
its  components  or  employees  by  a  court 
or  other  government  body  or  litigant.  It 
is  to  serve  as  a  statement  of  procedure 
and  a  guideline  for  Department 
components  and  employees  and  outside 
agencies  and  persons  on  the  appropriate 
course  to  follow  in  these  matters. 
dates:  Effective  October  16, 1981; 
interested  persons  are  invited  to  submit 
written  comments  no  later  than 
December  31, 1981. 

ADDRESSES:  Submit  comments  to  the 
Office  of  the  General  Counsel,  Room 
5870,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Levine,  (202)  377-5391. 
SUPPLEMENTARY  INFORMATION:  Because 
this  part  pertains  solely  to  matters 
relating  to  agency  management, 
personnel  and  general  statements  of 
policy,  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553]  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  of  effective 
date,  are  not  applicable.  In  light  of  this 
and  because  of  the  immediate  need  for 
Departmental  rules  on  this  subject,  these 
rules  are  effective  upon  publication  in 
the  Federal  Register.  However,  in 
accordance  with  the  public  policy 
implicit  in  5  U.S.C.  553,  interested 
persons  are  invited  to  submit  written 
comments  on  this  Part  to  the  Office  of 
the  General  Counsel,  Room  5870,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  December  31, 
1981.  All  comments  received  in  this 
manner  will  be  considered  for  possible 
changes  in  these  rules.  This  part  is  not  a 
major  regulation  as  defined  by 
Executive  Order  No.  12291  (Feb.  17, 

1981, 46  FR  13193). 

Accordingly,  Part  15  is  added  to  15 
CFR  Subtitle  A,  to  read  as  follows: 

PART  15— SERVICE  OF  PROCESS 

Sec. 

15.1  Scope  and  purpose. 

15.2  Definitions. 

15.3  Acceptance  of  service  of  process. 
Authority:  5  U.S.C.  301;  15  U.S.C.  1501, 1512, 

1513, 1515,  and  1518;  Reorganization  Plan  No. 
5  of  1950;  44  U.S.C.  3101. 


§  15.1  Scope  and  purpose. 

(a)  This  Part  sets  forth  the  procedures 
to  be  followed  when  a  summons  or 
complaint  is  served  on  the  Department, 
its  components,  its  employees  or  on  the 
Secretary  in  his  official  capacity. 

(b)  This  Part  is  intended  to  ensure  the 
orderly  execution  of  the  Department’s 
affairs  and  not  to  impede  any  legal 
proceeding. 

(c)  This  Part  does  not  apply  to 
subpoenas.  Any  employee  served  with  a 
subpoena  in  a  legal  proceeding  involving 
the  United  States  shall  immediately 
notify  the  Associate  General  Counsel  for 
Litigation.  15  CFR  Part  15a  sets  forth  the 
procedures  to  be  followed  when  an 
employee  is  served  with  a  subpoena  in  a 
legal  proceeding  not  involving  the 
United  States. 

(d)  This  Part  does  not  apply  to  sn^ice 
of  process  made  on  Departmental 
employees  personally  on  matters  not 
related  to  their  official  responsibilities 
or  to  the  business  of  the  Department 

§  15.2  Definitions. 

For  the  purpose  of  this  Part: 

(a)  "Department”  means  the 
Department  of  Commerce. 

(b)  “Secretary”  means  the  Secretary 
of  Commerce. 

(c)  “Component”  means  the  Office  of 
the  Secretary  or  an  operating  unit  of  the 
Department  as  deHned  in  Department 
Organization  Order  1-1. 

(d)  "Employee”  means  any  officer  or 
employee  of  the  Department,  including 
commissioned  jofficers  of  the  National 
Oceanic  and  Atmospheric 
Administration. 

S  15.3  Acceptance  of  service  of  process. 

(a)  Any  summons  or  complaint  to  be 
served  in  person  or  by  registered  or 
certified  mail  on  the  Department  a 
component  of  the  Department,  or  the 
Secretary  or  employees  in  their  official 
capacities,  except  a  summons  or 
complaint  to  be  served  on  the 
Commissioner  of  Patents  and 
Trademarks,  shall  be  served  on  the 
Associate  General  Counsel  for 
Litigation,  Department  of  Commerce, 
Washington,  D.C.  20230,  or  his  designee. 
Any  summons  or  complaint  to  be  served 
in  person  or  by  registered  or  certffied 
mail  on  the  Commissioner  of  Patents 
and  Trademark  in  his  official  capacity 
shall  be  served  on  the  Solicitor,  Patent 
and  Trademark  Office,  Crystal  Plaza, 
Virginia  20231,  or  his  designee. 

(b)  Any  component  or  employee 
served  with  a  summons  or  complaint 
shall  immediately  notify  the  Associate 
General  Counsel  for  Litigation  or  his 
designee  and  deliver  the  summons  or 
complaint  to  him.  The  employee  shall 
note  on  the  document  the  date,  hour  and 


place  of  service  and  whether  service 
was  by  personal  delivery  or  by  mail. 

(c)  When  a  legal  proceeding  is  brought 
to  hold  employees  personally  liable  in 
connection  with  actions  taken  in  the 
conduct  of  their  official  responsibilities, 
rather  than  liable  in  their  official 
capacities  only,  those  employees  by  law 
are  to  be  directly  served  with  process. 
Service  of  process  in  these  cases  is 
inadequate  when  made  upon  the 
Associate  General  Counsel  for  Litigation 
or  the  Solicitor,  or  their  designees. 
Employees  sued  personally  for  actions 
taken  in  the  conduct  of  their  official 
responsibilities  shall  immediately  notify 
the  Associate  General  Counsel  for 
Litigation  or  his  designee  and  deliver  a 
copy  of  the  summons  or  complaint  to 
him.  They  may  be  represented  by  the 
Department  of  Justice  at  its  discretion, 
as  provided  in  28  CFR  50.15  and  50.16 
(1980). 

(d)  The  Associate  General  Counsel  for 
Litigation  and  the  Sol'citor,  or  their 
designees,  when  accepting  service  of 
process  for  an  employee  in  his  official 
capacity,  shall  endorse  on  the 
Marshall's  or  server’s  return  of  service 
form  or  receipt  for  registered  or  certified 
mail  the  following  statement:  “Service 
accepted  in  official  capacity  only.”  A 
rubber  stamp  with  the  above  statement 
may  be  used. 

(e)  Upon  accepting  service  or 
receiving  notiHcation  of  service,  as 
provided  in  this  section,  the  Associate 
General  Counsel  for  Litigation  and  the 
Solicitor,  shall,  immediately  notify  the 
Department  of  Justice  or  United  States 
Attorney,  in  order  to  protect  the  rights  of 
the  persons  and  agencies  involved. 
Malcolm  Baldrige, 

Secretary  of  Commerce. 

pi  Doc.  81-30059  Filed  10-15-61;  8:45  am] 
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IS  CFR  Part  15a 

Taatimony  by  Employees  and 
Production  of  Documents  in  Civil  Legal 
Proceedings  Not  Involving  the  United 
States 

agency:  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  Part  prescribes  the 
policies  and  procedures  to  be  followed 
with  respect  to  testimony  of  Department 
employees  on  official  matters  and 
production  of  official  documents  of  the 
Department  in  civil  legal  proceedings 
not  involving  the  United  States.  It  is  to 
serve  as  a  statement  of  policy  and 
procedure  and  a  guideline  for 
D^artment  components  and  employees 
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and  outside  agencies  and  persons  on  the 
appropriate  course  to  follow  in  these 
matters. 

DATES:  Effective  October  16, 1981;  . 
interested  persons  are  invited  to  submit 
written  comments  no  later  than 
December  31. 1981. 

ADDRESS:  Submit  comments  to  the 
Office  of  the  General  Counsel,  Room 
5870,  U.S,  Department  of  Commerce. 
Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
loseph  Levine,  (202)  377-5391. 
SUPPLEMENTARY  INFORMATION:  Because 
this  part  pertains  solely  to  matters 
relating  to  agency  management, 
personnel  and  general  statements  of 
policy,  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  of  effective 
date,  are  not  applicable.  In  light  of  this 
and  because  of  the  immediate  need  for 
Departmental  rules  on  this  subject,  these 
rules  are  effective  on  October  16, 1981. 
However,  in  accordance  with  the  public 
policy  implicit  in  5  U.S.C.  553,  interested 
persons  are  invited  to  submit  written 
comments  on  this  part  to  the  Office  of 
the  General  Counsel,  Room  5870,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  December  31, 
1981.  All  comments  received  in  this 
manner  will  be  considered  for  possible 
changes  in  these  rules.  This  Part  is  not  a 
major  regulation  as  defined  by 
Executive  Order  No.  12291.  (Feb.  17, 
1981,  46  FR  13193.) 

Accordingly  Part  15a  is  added  to  15 
CFR  Subtitle  A  to  read  as  follows: 

PART  15a— TESTIMONY  BY 
EMPLOYEES  AND  PRODUCTION  OF 
DOCUMENTS  IN  CIVIL  LEGAL 
PROCEEDINGS  NOT  INVOLVING  THE 
UNITED  STATES 

Sec. 

tSa.l  Scope  and  Purpose. 

15a.2  Definitions. 

15a.3  General  Policy. 

1Sa.4  Testimony  or  Production  of 
Documents. 

ISa.S  Responses  to  Demands. 

Authority:  5  U.S.C.  301:  U.S.C.  1501, 1512, 
1513. 1515,  and  1518;  Reorganization  Plan  No. 
5  of  1950:  44  U.S.C.  3101. 

§  15a.1  Scope  and  purpose. 

(a)  This  Part  sets  forth  the  procedures 
to  be  followed  with  respect  to  testimony 
by  Department  employees  on  official 
matters  and  production  of  offical 
documents  of  the  Department  in  civil 
legal  proceedings  not  involving  the 
United  States. 

(b)  The  Secretary  of  Commerce  is  by 
law  responsible  for  the  custody,  use, 
and  preservation  of  the  records,  papers 


and  property  held  by  the  Department, 
and  for  the  ofRcial  conduct  of  its 
employees,  including  their  appearances 
on  official  matters  in  civil  legal 
proceedings  not  involving  the  United 
States,  and  is  authorized  to  prescribe 
rules  on  those  matters. 

(c)  The  purpose  of  these  rules  is  to 
conserve  the  time  of  Department 
employees  for  their  official  duties,  to 
maintain  the  position  of  the  Department 
as  impartial  among  non-Federal 
government  litigants,  and  to  enable  the 
Secretary  and  Ae  General  Counsel  to 
determine  when  to  authorize  employees 
to  testify  and  to  produce  documents  in 
civil  legal  proceedings  not  involving  the 
United  States. 

(d)  This  Part  is  intended  to  ensure  the 
orderly  execution  of  the  Department’s 
affairs  and  not  to  impede  any  legal 
proceeding. 

(e)  This  Part  in  no  way  affects  the 
rights  and  procedures  governing  public 
access  to  ofHcial  documents  pursuant  to 
the  Freedom  of  Information  Act  or  the 
Privacy  Act.  See  15  CFR  Parts  4,  4b. 

(f)  Components  of  the  Department 
may  publish  or  leave  in  place 
supplementary  rules  in  addition  to  but 
not  inconsistent  with  this  Part. 

§  15a.2  Definitions. 

For  the  purpose  of  this  Part: 

(a)  “Department”  means  the 
Department  of  Commerce. 

(b)  “Secretary”  means  the  Secretary 
of  Commerce. 

(c)  “General  Counsel"  means  the 
General  Counsel  of  the  Department  of 
Commerce  or  his  designee. 

(d)  “Component"  means  Office  of  the 
Secretary  or  an  operating  unit  of  the 
Department  as  defined  in  Department 
Organization  Order  1-1. 

(e)  “Official”  means  concerning  the 
authorized  business  of  the  Department. 

(f)  “Legal  proceeding”  means  any  civil 
proceeding  before  a  court  of  law, 
administrative  board  or  commission, 
hearing  officer,  or  other  body  conducting 
a  legal  or  administrative  proceeding  or 
any  discovery  proceeding  in  support 
thereof,  in  which  the  United  States  is  not 
a  named  party  or  in  which  the  United 
States  has  not  instituted  the 
administrative  investigation  or 
administrative  hearing. 

(g)  “Documents”  means  all  records 
and  papers  held  by  the  Department, 
including  without  limitation  official 
letters,  telegrams,  memoranda,  reports, 
studies,  calendar  and  diary  entries, 
maps,  graphs,  pamphlets,  notes,  charts, 
tabulations,  analysis,  statistical  or 
informational  accumulations,  any  kind 
of  records  of  meetings  and 
conversations,  film  impressions. 


magnetic  tapes,  and  sound  or 
mechanical  reproductions. 

(h)  “Employee”  means  any  officer  or 
employee  of  the  Department,  including 
commissioned  officers  of  the  National 
Oceanic  and  Atmospheric 
Administration. 

(i)  “United  States”  means  the  Federal 
Government,  its  agencies,  departments 
and  employees  in  their  official 
capacities. 

(j)  “Demand"  means  a  request,  order 
or  subpoena  for  testimony  or  records. 

(k)  “Counsel”  means  the  Department 
of  Justice  attorney  or  other  appropriate 
Government  counsel  acting  on  behalf  of 
an  employee. 

(l)  “Court”  means  an  entity  conducting 
a  legal  proceeding. 

§  1Sa.3  General  policy. 

The  Department’s  policy  is  that  its 
documents  will  not  be  voluntarily 
produced  and  its  employees  will  not 
voluntarily  appear  as  witnesses  in  legal 
proceedings.  In  appropriate 
circumstances,  the  General  Counsel  may 
grant  exceptions  to  this  policy  when  it  is 
determined  that  the  disclosure  of 
documents  or  the  factual  or  expert 
testimony  of  a  Departmental  employee 
would  be  in  the  best  interest  of  the 
Department  or  in  the  public  interest. 

§  15a.4  Testimony  or  production  of 
documents. 

(a)  No  Department  employee  shall 
give  testimony  concerning  official 
matters  nor  produce  any  official 
documents  in  any  legal  proceeding 
without  the  prior  written  authorization 
of  the  General  Counsel.  Notwithstanding 
the  foregoing.  Patent  Examiners  may 
testify  concerning  the  patents  they  have 
allowed  without  the  prior  written 
authorization  of  the  General  Coimsel 
pursuant  to  Chapter  1700  of  the  Patent 
and  Trademark  Office’s  Manual  of 
Patent  Examining  Procedure. 

(b)  Certified  copies  of  Department 
records  will  be  provided  upon  written 
request  and  payment  of  applicable  fees. 
Written  requests  for  certification  shall 
be  addressed  to  the  chief  legal  counsel 
for  the  component  responsible  for  the 
records.  The  applicable  fees  include 
charges  for  certification  and 
reproduction,  the  amounts  of  which  are 
set  out  in  15  CFR  4.9(a)  (3)  and  (5).  Other 
reproduction  costs  and  postage  fees,  as 
appropriate,  must  also  be  borne  by  the 
requester. 

(c)  A  request  or  order  for  testimony  by 
a  Department  employee,  except  a  Patent 
Examiner  as  set  forth  in  section  15a.4(a). 
concerning  official  matters  or  for 
production  of  official  documents  in  a 
legal  proceeding  shall  be  addressed  to 
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the  General  Counsel,  Room  5870, 
Department  of  Commerce,  Washington, 
D.C.  20230.  A  subpoena  for  testimony  by 
a  Department  employee,  except  a  Patent 
Examiner  as  set  forth  in  section  15a.4(a), 
concerning  ofHcial  matters  or  for 
production  of  official  documents  shall 
be  served  in  accordance  with  rule  45  of 
the  Federal  Rules  of  Civil  Procedure  or 
applicable  state  procedure,  with  a  copy 
of  the  subpoena  sent  to  the  General 
Counsel.  Every  demand  shall  be 
accompanied  by  an  affidavit  or,  if  that  is 
not  feasible,  a  statement  setting  forth 
the  title  of  the  case;  the  forum;  the 
party’s  interest  in  the  case;  the  reasons 
for  the  request;  a  showing  that  the 
desired  testimony  or  documents  are  not 
reasonably  available  from  any  other 
source;  and,  if  an  appearance  or 
testimony  is  requested,  the  intended  use 
of  the  testimony,  a  general  summary  of 
the  testimony  desired,  and  a  showing 
that  no  Department  record  could  be 
provided  and  used  in  lieu  of  the 
testimony  or  other  appearance 
requested. 

(d)  Any  Department  employee  who  is 
served  with  a  demand  in  a  legal 
proceeding  shall  immediately  notify  the 
General  Counsel. 

(e)  The  General  Counsel  may 
authorize  and  direct  a  Department 
employee  to  testify  concerning  official 
matters  or  to  produce  ofHcial  documents 
in  a  legal  proceeding  vyhen  the 
Department  has  a  signiHcant  interest  in 
the  legal  proceeding  or  when  such 
testimony  or  production  of  documents  is 
in  the  public  interest.  In  such  cases  costs 
will  be  assessed  in  accordance  with 
existing  regulations. 


(f)  The  Secretary  retains  the  authority 
to  make  the  determination  described  in 
§  15a.4(e)  in  situations  where  statutory 
law  or  Presidential  order  mandate  the 
Secretary  to  make  the  decision. 

(g)  The  General  Counsel  may  consult 
or  negotiate  with  counsel  or  the  party 
seeking  such  testimony  or  documents  to 
(1)  refine  and  limit  the  demand  so  that 
compliance  is  less  burdensome,  or  (2) 
obtain  information  necessary  to  make 
the  determination  described  in 

i  15a.4(e).  Failure  of  the  counsel  or  party 
seeking  the  testimony  or  the  documents 
to  cooperate  in  good  faith  to  enable  the 
General  Counsel  or  the  Secretary  to 
make  an  informed  determination  under 
this  Part  may  serve  as  the  basis  for  a 
determination  not  to  comply  with  the 
request  demand. 

§  15a.5  Responses  to  demands. 

(a)  Unless  authorized  by  a 
determination  by  the  General  Counsel  or 
the  Secretary  under  this  Part,  a 
Department  employee  shall  respectfully 
decline  to  comply  with  a  demand  in  a 
legal  proceeding. 

(b)  In  instances  where  a 
determination  has  not  yet  been  made 
and  a  response  to  a  demand  is  due,  or 
where  the  determination  has  been  made 
not  to  comply  with  the  demand,  the 
General  Counsel  shall  request  the 
Department  of  Justice  represent  the 
employee  in  the  legal  proceedings. 

(c) (1)  If  a  response  to  the  demand  is 
due,  and  the  determination  required 
under  the  Part  has  not  yet  been  made, 
counsel  shall  provide  the  court  with  a 
copy  of  this  Part,  inform  the  court  that 
the  demand  has  been  referred  to  or  is 


being  referred  to  the  General  Counsel  or 
the  Secretary  for  his/her  prompt 
consideration,  and  shall  respectfully 
request  a  stay  pending  receipt  of  their 
instructions. 

(2)  If  a  determination  has  been  made 
not  to  comply  with  the  demand  the 
General  Counsel  or  the  Secretary  shall 
inform  counsel  and  such  other  persons 
as  circumstances  may  warrant.  Coimsel 
shall  provide  the  court  with  a  copy  of 
this  Part  and  inform  the  court  that  the 
employee  is  prohibited  from  testifying  or 
producing  documents  without  the  prior 
approval  of  the  General  Counsel  or  the 
Secretary. 

(d)  If  the  court  declines  to  stay  the 
effect  of  the  demand  in  response  to  a 
request  made  in  accordance  with 
paragraph  (c)(1)  of  this  section  pending 
receipt  of  instructions,  or  if  the  court 
rules  that  the  demand  must  be  complied 
with  irrespective  of  instructions  not  to 
comply,  the  employee  upon  whom  the 
demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand.  United  States  ex  rel  Touhy  v. 
Ragen,  340  U.S.  462  (1951). 

(e)  A  determination  under  this  Part  to 
comply  or  not  to  comply  with  a  demand 
is  not  an  assertion  or  waiver  of 
privilege,  lack  of  relevance,  technical 
defrciencies  or  any  other  ground  for 
noncompliance.  The  Department 
reserves  the  right  to  oppose  any  demand 
on  any  legal  ground  independent  of  its 
determination  under  this  Part. 

Malcolm  Baldrige, 

Secretary  of  Commerce. 
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